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*QGC Has Reviewed*"

Chief, Services Division 15 Pebruary 1950

lsgal Staff 5X1A

Proposed Lease for Spacé in

1, We have some doubts sbout the propriety of coertaln word-

ing in parsgraph § of the proposed lease. It states tast "this
lezae will be renewed frua year to yeur, *%* and »** notice will
be given in writing to the lessor at least 30 days before this lease
or any rounewal thereof would otherwiss expiret: provided, that no renewal
thersof shall extend the pericd of occcupancy of the premises beyond the
30th dey of June 1954¢. The ccntinuation of this lease bezinning with
the flucal vesar commencing on 1 July 1850, snd each fiscal yoear there~
er through June 30, 1954, is subject to appropriations of funds by

ONFre88 L0 LaB GONLrAl 10Le LL1gence ArenCy OF LL8 SUcCessor if
.T In licu of the standard terminology of the rorm, the word 'will”
hse Tirst been inserted in place of the words "may, at the optlon of
the Government,” then secendly, followinz the word "nmotice’ after de=
letion ¢f the word "provided.” The substitution conveys the impressiom
that renewal is automatie, and although it goss on to astate thet it iz
swbjoet to spproprietiocm o funde, it is not in fhe form cof a condi-
tienal proviso, and a separate sentence somewhet deceptively asppesrs
to be gratultous.

2, It is wsll ssteblished, as the Comptroller General ludicated
in his opinion in 19 Comp. CGen. 758 that (in syllabus) "a lease sxecuted
by or on bohalf of the United States for a term of ysars, in the absence
of specific statutory suthority therefor, is bi-ding upon the United
- States only to the end of the fiscal ysar for which the appropriation in-
volvad was available at the begi-ning of the term with an option in the
Governwent of renewal from yesr to year until the end of the term,”
Further, as he states in his opinion in 24 Cemp. Gen, 195, 19€:

"Section 3732, Revised Btatutes, 41 U.3.C, 11, provides, in
material pert, thais

"15o contract or purchase on behalf of the Unit:d States shall
be made unlees the same ls euthorized by law or is under sn sppro-
priation sdequate to its fulfillment *= = *.*

PSection 3879, Revised Statutes, as amendsd, 31 U,3.C. 665,
provides, so far as herc material, as followes

"tNo executive de ariment or other Government establishment
of the United States shall expend, in any one fiscal yesr, any sum
in excess of appropristions made by Congress for that fiscal year,
ar invelve the Government in any conbract or other cobligation for
the future payment of moeney in excess of such appreopriaiions unless
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such contrect or cbligation j2 authorized by law, » s ¢ ®

3» A much cited case is Leiter v U,5, (1828), 271 0.3, 204, 70 L.
Ed., 908, 89 Ct. Cl. 807, in which the Supreme Court indicated that not
only must the eppropriation be available, but the Government must alse
take some affirsstive action to renew the leuse,

4, & further provielon in regard to real estate in the District
of Columbls is found in Title 40, U,.3,C.A, Section 34, which provides
that "No contract shall be wade for the rent of any bullding, or part
of any bullding, to be used for the [urposes of thae Government in the
District of Colwumbim, until an appropristion therefor shall have been
made in terms by Congress, and this olause shall be regerded as no-
tice to all contractors or lessora of any such bullding or any part
of building,”

6. This oftfice does not believe that the propesed wording would
be effective to the extent that it would provide the lessor with an
acceptable ¢lalm for rent in any yesr in which an appropristion was
not avallable for payment of the remt., I:s wery Ineffectiveness would
probably provide an ‘adequate defense for a contracting officer othere
wiss liable to the penalties provided in R.5, Section 3679 {Title 31,
Us8,CoA, Section 865) clted above. Since the intended language may
be delusive, it is coneldered inappropriate, if nct improper, to usges it,
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